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Mc Mur r ay, J

Theappell ant , Br oannl ety e Sapmpmmelnlse e s , F
and Jean Mi | I er, O whn adjoining tract s
TennessMrr. Sammons' eddther mdpg raiipledrettrynse
westerrnoperty | ine. Mr . Sammons fir st
t hesubject boundary l i ne I n 1983, b ut
forfail ure to pr osedadunteeg . t hAt ascameon was
and hen di smi ssed sever al ti mesab@get bee

t ri al court i n November 1997.
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Mr . Sammon s contends t hat t he Mi | | e

opeabhg showéwmoobed. The Mi |l it eey R8s ve
gui rtedl e to t he real property i n di s
asurapmgmaerl vy one-tenth o f an acr e,
ssesanonprescription. Af ter a bench
sol ved t he I Ssues I n f avor o f t he Mi
T he sol e I Ssue on appeal i s whet her
nditnhga't t he Mi | | er s h ad acquired t o0

esttboanough adverse possessiedNmafdnd mp:

e judgment o f t he tri al court

The Mi | | er s bought t heir property
Ha mi ICtoounnt vy , Tennessead itrhalt9 577 mean dir
gloewned t he property where Mr . Sammor
t he Mi | | er s, a di | api dat ed, parti al
opeant Mr . Cagl e' s property from t he
1692 , t he Mi | | er s approached Mrd. Cag

t endtihneg ol d f ence bet ween t heir t wo
ncheecausk®it hers wanted an ean plommsye d hsey

reuyi ng f or t heir daughter f or Chr i

| | e MB , Cagle acknowl edged t hat he wa
I t hheer n or t he Mwh¢eételees &nteuwa l boundary
wever, when t he fence was erected, i



t hewere establishing a "Il ine fence" c |

M

Il n1977, Mr . Sammons mo v ed t o t he pr
|l erpt operty. Mr . Sammons If eoer s e d
rrchasitnagin Mar c h 1979. According

scuswiadMMI | | er t he matter regarding

—

w et ehne proaedt Mr . Mi | | er haed ndii tdt endo tt hKe

e rteh e boundary Il i ne was . Mr . Mi | | e

=

eemeinth t he prior owner o f t he prope
ri hgs t esti mony, Mr . Sammons admi tt e
erwasome sdr epancy"” about t he f ence

rchased hi s property.

Numer owvust nes s es testified regarding
acemeht t é@ec ef After considering t he
sti mony o f t he witnesses, t he tri al
|l 1 er Bhe tr i al court concl uded that t

r 11y9 6 0 sb obtyh property ownvearss camnmrd anieni tohf
tuladbcati on of t he addawhmdiagrhy t lhienldjelvieedr
at he f ence W are i wvae sotnegr n property [ i1 ne
rt hceorncl uded t hat "ptdgbedf @anhcrg wials e I
rt ifaelnce Wwaledn I n pl ace many years p
t hoagmeyor dhibye Mr . Sammons i n 1979

n cwea s entihies$ypooaperty, t he that@ltke.L
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Mi | | er s have ref used t o acqgui esce I n
havdeéeld t he property adversely t o t he
Therefohe,cour:t concIMudée@&rtsh atavteh ®b ¢ ai
t ot he property I n guesitsiomc | us(iToon , r eiatc
necesstaor yontuudber tMhi al tl etrhse al s o hel d

t o Mr . Sammons predecessor i n titl e.

sufficient t o support such a finding.)

The appel |l ant argues t hat t he evide
t hetri al court ' s finding t hat t he Mi | |
t he property by adverse possession and
t hathe MiIill ers offered no proof t o reb
i s approxi mately t hirty-seven f eet ont
asserted t hat t hey had acquired titl e

adverpsoes ses sipon sacnrdi ptfi wmt heHear gues t h

hedid not acquire t he | and unt il 1979
t heMi | | er s i n 1983, h e wa s wi t hin t h e
l i mi t at ifoms adverse possession '(T. C.

Furthermerasserts tovanerntr ohispmolwy ptrhees cr i

Mi | | erwsoul d have been required to prove
evi dence, t heir adverse possession o f
unt idt | eas't 1y9 6e®a,r st wpernito r t o t he fil
i ni ti al l awsui t . "

T herwoul d b e S 0me mer it in t hi s argument excep
o f t he Mi I | er s as t o Mr . Sammon' s predecessor in
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TheMi | | er s ar gue t hat tidl eot blye me

adverpessessi osc@ainido np.r e They contend
erected t he f ence i n 1962 f or a pony t
Chri st mas. They assert t hat titl e t o
seveynars afftfemwvaég heer ected. They di spu
contenti on t hat t he el ement s of advers
establ iwihteld r es pect t o hi m. They con
acquirtead | e t o t he property, t heir t i
"remaiefefdect i ve a gumd masutr chwals e ¢ o f t he
pr oper twyh,i"ch i ncl uded Mr . Sammons. M
rejeoltr . Sammons' contenti on t hat t heir
guestidanmn not eXt wedt ayear s before t
l awsuiint 198 3. The Mi | | er s mai nt ai n t he
196 2,ver t wenty years before Mr. Sammon
regarding t he boundary.
OQurstandaredvoéw unttie@f¢dRotf et he Tennes
of Appell ate Procedur e, i s "[u]lnl ess ot |
revi ow fi nadifr agcd by t he tri al court T
shalble de novo upon the record of t he t
a presumpti on o f t he correctness o f
peponda coef t he evi dence 3dee odllesmonwiss & e"
Far mer s Mu t . |l ns . Co. V. Amer BdansSMWL 2
933936 ( Ten®92ApAh .prli nci pl e of |l aw con
Rul e 13 (d) i s t hat wher e t he evi dence



t het ri al wbuch are depee@edemmi ni ng t he ¢
of wi t nesses ar e enti tl ed t o gr eat wei
tri agludge had the opportunity to obser.

ofthe witnesses whGdlebneasth {fw.B aHja rSr. iWs 2

88,91 (Tenn.99mp .tTionwgn o f Al amo v. ,For cu
205Tenn. 4 7 8 , 4 8 3, 327 S. W. 2d 4 7 4 9 (
wi | hot be reversed on anwis$aeesstdhdti | hitr
"unl esbei s f ound i n t he record cl ear
convineivmnglence ot heort attheasnt itmhoen y o f Wi

whi chontradi ct t he t di @alg" Edu(radi tsatfiionn

omi tted)

Si ncoeur Supr eme CoutrEtr'ck deciC88imomérnn.

57511 S. W. 79 4 (1889), t he l aw 1 n Tenn
a purchaser of |l and accident ad 4 & or
conti gusotusibpe,l i 8y h e i s pl aci ng t he f

boundaarnd h dlhdnsc e osed strip f or [ seven

possessisomdverse, and wi || avail agai
Le mm. Adaimss. wd 7 0, 7 2 ( TennPeohpgpep.s 9a¢
Hagamar Tenn. App. 398, 4 0 3, 215 S. W

Further mdr ei,s suf faite hentposbBessi on was

i gnor ancemi st ake tasuet d otchaet i on of t he b

Li berto v, . 1S8t 8e eTleen n . 52 9, 53 3, 221 S. W
1949hast er v . 5HI0I IS. W. 2d 520, 522 ( Ten
Ti t lies not vested i n an adver se hol der



adverhocl der does have a def ense when
di sposbemsof t he Ipdrropewe wer , | e g al t it
propemay b e acquiredowhi phesscritpent vy

actuattvepsesesession with or wi Mboute w©o0l

Br annadarm4 S. w. 2d 6 6 0, 6 67- 68 Sé€&emrnd.soA
Hal | mar kTi,dwe4l9 S. W. 2d AP §Z ) naand t he

ci ted t her ei n.

Numer ous Wi t nesses provided conf | i
t he exi stence and pl acement of t he f en
a f ence wa s bui It I n t he earl vy 1960s a
hadal r eady been sienvaeprl year somnd t he Mi |
hel d t he property i n guesti on si nce t h
admi t tdeudr i ng hi s testi mony t hat h e W

di screpaegwpt di ogadlgel bne before h e p u

properithy 1979, y et di d n ot actively

establ i sh t he boundary unt il sever al y
Af t er considering t he evi dence, t he

i SsueH=s f avor o f t he Mi | genesatcamad de migé 1y

We ar e o f t he ao pet ime vwoind et nhc e supports t he

t het ri al court. Agtcbirdmnigheg, ] weégment C
Couritn al | respects. Cost s o f t hi s a
appell ant and t hi s case i s remanded t



CONCUR:
Houston M. Goddard, Presiding Judge
Herschel P. Franks, Judge
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HON. R . VANN OWENS
vV s CHANCELLOR

FLETCHER MI LLER an)d JEAN MI LLER,

Defendants- Appe | AEfI RMED AND REMAN

Thi appeal c ameh eoanr din outphboe record fro

Chanc€owyr tHaonfi | t on Couang,abgumé st o f c

Upooaonsi deration t hereof |, t hi s Court i
no reversibl e error i n t he t ri al court

Weaffirm t he j udgment o f t he tri al
Cost s o f t hi s appeal ar e t axed t o t he
remanded t o the trial court

PER CURI AM



